Is it possible to make an effective and irrevocable assignment by way of gift of part of a chose in action? There are no obvious reasons why it should not be possible. Gifts of a great variety of valuable rights are favored and protected by the law. Why not a gift of part of a chose in action? An answer deduced from the decided cases is not in all respects as certain and satisfactory as one might anticipate. Perhaps it is not too much to say that the answer is problematical. The problem invites interest, not only because it appears to be unsettled on authority, but also because it requires some attention to the broader question of the nature of partial assignments.
A discussion of the problem may be prefaced advantageously by restating certain familiar principles which are applicable to partial assignments generally. In the first place, it is common learning that part of an entire debt or demand cannot be assigned so as to enable the assignee to maintain an action at law either in his own name or in the name of his assignor.' The entire debt or demand is a single obligation in which the obligor has undertaken to pay an integral sum to one person, not to pay in fractions to several persons, and, if conThis is true of partial assignments properly so-called. It is necessary to distinguish two other transactions which are similar in some respects and are sometimes erroneously described as partial assignments: (I) the assignment of an entire chose, part of the proceeds when collected to be retained by the assignee and the remainder paid over to the assignor; Wood v. Wallace (1865) (2) an undertaking by the so-called assignor that he will collect the troversy arises, he may fairly insist that his liability be determined in a single litigation. As was said by Mr. Justice Story, in the well known case of Mandeville v. Welch, "A creditor shall not be permitted to split up a single cause of action into many actions, without the assent of his debtor, 2 since it may subject him to many embarrassments and responsibilities not contemplated in his original contract. ' 3 A court of law is incapable of assisting the partial assignee without splitting up the cause of action because it has no adequate way of dealing with a three-sided controversy. Accordingly, it refuses to assist the partial assignee.
The same difficulty does not exist in a court of equity. Equity has always been competent to compel the presence of numerous interested parties and settle their rights in a single decree. Equity may require the debtor to bring the fund into court, so to speak, and may then distribute it among the creditor and as many partial assignees, parties 'If the debtor assents to the splitting up of the cause, there is, of course, no objection to an action at law by the partial assignee; but the action in this event does not, strictly speaking, rest upon the assignment. It would probably be more accurate to say that the debtor's assent completes a novation whereby two new contracts, one between the debtor and the creditor-assignor, and another between the debtor and the partial assignee, are substituted for the original contract. The partial assignee's action is based upon a new contract, which accomplishes in some respects the same purpose as the partial assignment, but depends for its validity upon the debtor's promise. See Weinstock v. Bellwood (1876) to the suit, as are found to be entitled. 4 The debtor's right to stand upon the singleness of his obligation is adequately protected, while the assignees are assisted to secure whatever has been assigned. So it has long since been settled that an assignment of part of a chose in action, unenforceable at law, will be given effect in equity, and consequently that the debtor who has had notice of a partial assignment is bound to pay the assignee.
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The enforcement of partial assignments in equity has made it possible to use the device extensively in the world of commerce and affairs. It has been used, for illustration, as a means of transferring part of an existing debt or demand arising under an insurance policy, 8 345. In Field v. Mayor, &c. of New York, supra, , a case involving partial assignment of the proceeds anticipated from a contemplated contract to supply the city with job-printing and stationery, the Court said: "It is contended by the counsel for the appellants, that the assignment of Bell to Garread did not pass any interest which was the subject of an assignment, for the reason that there was no contract, at the time, between Bell and the corporation of the city, by which the latter was under any binding upon the particular funds which are due or are to become due when their contracts have been performed. 20 It is apparent, of course, that most partial assignments will be made for a valuable consideration. But is consideration indispensable? Will equity give effect to a gratuitous partial assignment? As between the partial assignee and the obligor, no good reason appears why it should lie in the mouth of the latter, the obligor, to object that the partial assignment was gratuitous. 21 As between the assignor and the obligor, however, or as between the assignor and the partial assignee, the case may conceivably wear a different aspect. Suppose that the assignor sues the obligor to recover the entire debt or demand, encounters the objection that part of the debt or demand has been assigned, and replies that the alleged assignment was without consideration.
2
Again, suppose that the assignor, who is in general a necessary party to a suit in equity by the partial assignee, objects to any recovery by the assignee on the ground that the assignment was made without consideration and claims the entire debt or demand for himself. 23 The partial assignee obligation to furnish the former with job printing, or to purchase of him paper or stationery; and that therefore the interest was of too uncertain and fleeting a character to pass by assignment. There was indeed no present, actual, potential existence of the thing to which the assignment or grant related, and therefore it could not and did not operate eo instanti to pass the claim which was expected thereafter to accrue to Bell against the corporation; but it did nevertheless create an equity, which would seize upon those claims as they should arise, and would continue so to operate until the object of the agreement was accomplished ... Whatever doubts may have existed heretofore on this subject, the better opinion, I think, now is, that courts of equity will support assignments, not only of choses in action, but of contingent interests and expectations, and of things which have no present actual existence, but rest in possibility only, provided the agreements. are fairly entered into, and it would not be against public policy to uphold them." As between the partial assignee and the obligor who has accepted the order, it is no defence that the order was without consideration. Barlow v. Lande (1915) has no recourse at law. May he be thwarted in equity by invoking the dogma that equity does not aid the volunteer?
That the assignee of part may be so thwarted is an impression easily derived from the.common statement of the rule that partial assignments are good in equity. More often than otherwise, it seems, the statement premises expressly a partial assignment made for a valuable consideration. Thus, it is said, in the leading case of Harris County v.
Campbell, ".. . it now seems to be held by the great weight of authority that an assignment of a part of a chose in action, for a valuable consideration, is good in equity, and that it may be made either by direct transfer, or by an order drawn upon the particular fund." 24 Such a statement loses its apparent significance, however, when it is shown, as it can r~adily be shown in Harris County v. Campbell and many other cases like it, that there was a valuable consideration in the case in respect to which the statement was made. A partial assignment for a valuable consideration is good in equity, but quite obviously it does not follow that a partial assignment without valuable consideration is not good in equity.
There are a few cases, however, in which it is suggested, with more or less of relevancy to the point to be decided, that a partial assignment without consideration cannot be sustained in equity. What is to be said of such cases? In Alger v. Scott, 25 probably the most important case of this sort, the lessor gave her husband's creditor an order on the lessee to be charged to the rent account. Enough rent to satisfy the order was not then due and would not be due for several months to come. The draft was accepted by the lessee, but was mislaid. It was not found and 'delivered to the payee until after the lessor had commenced an action to recover the entire rent. The lessee relied upon the order and acceptance; but it was held that the order could not be given effect as an equitable assignment because it was not supported by consideration. The decision appears to have been reached after somewhat superficial attention to the questions involved, and it would probably be fair to dismiss it with a suggestion that it is erroneous both in holding that there was no consideration for the order and in refusing to give effect to the lessee's acceptance. 28 If it be conceded that there was neither consideration nor acceptance, the decision may be supported on the ground that, as regards rent not due, the assignment was of part of an expectancy. There was an existing lease, to be sure, and so the future rent could have been said to have potential existence. Part " (1887) of this potential rent could have been assigned for valuable consideration. On principle, it may be argued that it ought to have been possible to assign part of it by way of gift. As a matter of authority, however, an assignment of part of a chose in action having potential existence seems to be viewed in the same way as an assignment of part of a chose existing only in possibility. In either case, the assignment is regarded as in effect an executory agreement to assign which will operate to transfer an interest in the chose in action as soon as the chose comes into existence.
2 7 An executory agreement of any sort, it is commonplace to observe, will not be enforced in equity unless it is supported by consideration. Equity has gone as far as it can be expected to go when it gives effect to a partial assignment of a future chose in cases where the assignment is supported only by prima facie consideration arising out of formal recitals unrefuted by the assignor.
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There are a few cases, indeed, in which it is suggested that a partial assignment of an existing chose in action, the assignment having been made in the form of a bill of exchange drawn on the particular fund, cannot be given effeet in equity unless supported by consideration. It is well settled that such an order may operate as an equitable assignment without acceptance by the drawee. It has been said, however, that it ought not so to operate if it is gratuitous. The notion seems to be that equity is giving an extraordinary effect to a particular kind of instrument and that this should not be done in aid of a mere volunteer.
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The notion rests, it is submitted, on no substantial foundation. It is characteristic of equity that the substance rather than the form of a note 19, at p. I86, the Court said: "The assignment of Bell to Garread was valid and operative as an agreement, by which Garread and his assigns became entitled to receive payment of the bills in question, when the same should become due, to the amount indicated in the assignment, subject to the two prior assignments. It did not operate as an assignment in praesenti of the choses in action, because they were not in existence, but remained in possibility merely. A possibility, however, which the parties to the agreement expected would, and which afterwards did in fact ripen into an actual reality; upon which, by force of the agreement, an equitable title to the benefit of the bills thus mature and due, became vested in the respondent as assignee of transaction should be controlling." 0 An order in the form of a bill of exchange drawn on a particular fund is not different in substance from an order in the form of an assignment. It is believed, therefore, that such suggestions have no peculiar merit, and that they should be approved or rejected as it is settled that consideration is or is not required for partial assignments. Whether a partial assignment of an existing chose in action requires consideration ought to depend, it would seem, upon the view which the courts take of the nature of partial assignments. If a partial assignment is regarded as something inherently executory and incomplete, equity may be expected to refuse aid to the volunteer. On the other hand, if it is viewed as an executed transaction, if significance is attributed to the circumstance that the assignor has done everything of which he is capable in order to invest the assignee with the intended interest, then there would seem to be quite as much reason for protecting the voluntary assignee as there is for protecting the donee of an executed gift or the beneficiary of a voluntary declaration of trust.
What, in the view. of the courts, is the nature and effect of a partial assignment of an existing chose in action? For one thing, it is more than a mere executory contract. If it were a mere contract, then, in the event of the assignor's bankruptcy before the assignee has collected, the assignee should be obliged to take his dividend along with the other creditors. It is held, however, that the assignment divests the assignor of the equitable property in the interest assigned before bankruptcy and that the assignee is entitled to the whole of it."-A similar result is reached where the assignor himself receives payment, appropriates the Compare the contractor's case, where the contest is between an obligor, on the one hand, who has stipulated that if the contractor fails to pay for labor or materials he may withhold moneys earned and apply them to the payment of such debts, and a partial assignee on the other hand. proceeds, and becomes bankrupt. The equitable property in the interest assigned having been transferred to the assignee, the assignor is regarded as a trustee of the sum collected. 32 It seems clear that the problem of consideration for partial assignments of existing choses in action is not to be solved by invoking principles of contract.
For another thing, a partial assignment, unlike a total assignment, is not a power of attorney to sue in the assignor's name. 33 Since the assignor himself can bring only one suit, he has no way of authorizing an assignee to sue for part while retaining in himself the right to sue for another part. The partial assignee never sues at law in his ,assignor's name. He sues in equity in his own name, joining the assignor to avoid splitting up the cause of action. 3 It seems equally clear, therefore, that the problem of consideration for partial assignments of existing choses in action cannot be solved by reference to the parallel problem presented in total assignment cases. 35 'It is sometimes said that a partial assignment creates a trust. On the one hand, it has been thought that its effect is to constitute the assignor a trustee for the assignee. 36 More often, perhaps, it has been suggested that the obligor becomes trustee for the assignee. Court said: "The instrument of assignment was not an agreement by the contractor to pay its debt to the plaintiff out of the designated payment. It consisted of words of transfer rather than of contract. It, as between the parties to it, operated as an equitable assignment, and in equity created an ownership in the plaintiff of so much of the designated fund, when created, as was specified and assigned in it." See also were trustee for the assignee, there would be no great difficulty in resolving the problem of gratuitous partial assignments. It has long since been settled that a gratuitous declaration of trust is good in equity.
8 If a gratuitous partial assignment has the effect of a declaration of trust, there is no reason why it should not be equally good in equity. But this is not a correct analysis of the situation. The assignor does not intend to make himself trustee, with all that trusteeship implies, nor does the assignee so 'regard him. Nor is it a correct analysis to regard the obligor as trustee. Certainly the obligor is not to be made a trustee at the mere pleasure of his creditor. If a trustee, he must be trustee of part of his own obligation, a manifest incongruity. Neither between the assignor and assignee nor between the obligor and assignee is there any real fiduciary relationship. The transaction is not intended to create a trust, nor does it have that effect; it is intended to transfer an equitable interest in the chose in action.
It is generally recognized to-day that a partial assignment operates as a transfer of an equitable interest.in the chose. If the assignment is of part of a future chose in action, and is supported by a valuable consideration, the assignee acquires an equitable interest in the chose as soon as it comes into being.
9 If the assignment is of part of an existing chose in action, the assignee acquires at once an equitable interest in the chose. 40 In either case the assignor has actually done 16 . In MacDaniel v. Maxwell, the Court said: "By such an assignment the assignee obtains an interest in the property or fund, and not simply a right of action against the drawee. In order, therefore, that there may be an equitable assignment creating an equitable property, there must be a specific fund, sum of money, or debt actually existing or to become due in the future, and the order must be in effect an assignment of that particular fund or some designated portion thereof. No particular form of words or particular form of instrument is neces, sary to effect such assignment Any binding appropriation of it to a particular use is an assignment, or what is the same, a transfer of the ownership." In Hinkle Iron Co. v. Kohn, the Court said: "The test of an equitable assignment is the inquiry whether or not an assignment makes an appropriation of the fund, so that the debtor would be justified in paying the debt or the assigned part to the person claiming to be the assignee. obtains, not simply a right of action against the depositary, mandatary, or debtor, but an equitable property in the fund itself, is carried out into all of its legitimate consequences." 3 Pomeroy, Equity Jurisprudence (4th ed. 1918) sec. x28o. In Harris County v. Campbell, the Court said: "Mr. Pomeroy says, when a part of everything of which he is capable in order to invest the assignee with the intended interest. The transfer is as unqualified and complete as it is possible to make of this particular kind of property.
One question of considerable importance remains. What is the nature of the partial assignee's equitable interest? Is it an equitable lien upon the entire debt or demand, or is it an undivided equitable interest in the debt or demand? It is frequently said that a partial assignment creates a lien. 41 Dean Ames seems to have thought that a partial assignment should be regarded as in effect an equitable charge, and from this he deduced the rule that a partial assignment must be supported by a consideration. 42 Conceding, for the sake of argument, that the partial assignee acquires an equitable lien or charge upon the chose in action, it is not an inevitable conclusion that the assignment must be supported by consideration. If the lien or charge depends upon contract, it may be taken as settled that consideration is indispensable.
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But it is possible to create a lien or charge apart from any personal obligation. 44 There is no apparent reason why it should not be possible to make a gift of a lien or charge apart from any personal obligation.
5
Whatever doubts there may be on this point, it certainly need not be conceded that a partial assignment necessarily gives rise to an equitable a debt is assigned, the assignee acquires a right of action in equity against the debtor, and not only a lien upon the fund but a property in the fund itself. 
(semble).
And the deed is not essential in an assignment by way of gift. lien or charge. An equitable lien or charge upon a chose in action is said to be of the nature of an incumbrance. Its usual function is to, provide security for debt. Of course a great many partial assignments are made for security, and without doubt their effect is to create an equitable lien or charge upon the chose in action. 4 7 Other partial assignments, however, are made expressly of a certain undivided interest in the chose.
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The lien theory would* seem to afford an entirely inadequate explanation for these transactions. Suppose, for illustration, that A owns a doubtful demand against D for $2ooo, that A assigns a one-half interest in this demand to E "for value received," the actual consideration being $500, and that the demand proves to be worth the full $2000. On the lien theory, E would recover only $500.
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In fact, can it be doubted that E would ordinarily recover $iooo? Probably the greater number of partial assignments are made simply of a certain sum. More often than otherwise they are made in the form of an order drawn upon a particular fund. If such a transaction creates a lien, it would seem that the assignor ought to be able to discharge it by payment, and, indeed, that the assignee ought to afford an opportunity to discharge it before proceeding against the fund. Such an opportunity is neither afforded by the assignee nor expected by the assignor. It would seem also that the partial assignee's suit ought to be for the sale or sequestration of the security so that the proceeds or the profits could be applied to satisfy his charge.
0 Actually, in the common case,
" "An equitable lien is not an estate or property in the thing itself nor a right to recover the thing,--that is, a right which may be the basis of a possessory action; it is neither jus ad rem nor jus in re. It is simply a right of a special nature over the thing, which constitutes a charge or encumbrance upon the thing, so that the very thing itself may be proceeded against in an equitable action, and either sold or sequestered under a judicial decree, and its proceeds in the one case, or its rents and profits in the other, applied upon the demand of the creditor in whose favor the lien exists. ' "Some cases and books speak of the interest as merely an equitable lien or charge. That it is more than a lien, and is an equitable property, is plain from the remedy allowed. An equitable lien is never enforced by a suit to obtain possession, much less dominion over the thing; the remedy is, at most, a sale of the thing, so that its proceeds may be applied upon the obligation secured. In this case, however, the assignee recovers possession and dominion of the fund as his own. The only equitable feature of the transaction is, in fact, the mode of transfer." 3 Pomeroy, Equity Jursprudence (4th ed. 1918) sec. 128o, note 2. the partial assignee sues on an ownership theory to recover the proceeds of a part of the chose in action. On the lien theory, perhaps the obligor ought to insist upon knowing the sum secured before he pays the assignee. This he need not and cannot do. 51 On the lien theory, the debt secured ought to be the measure of the assignee's recovery rather than the sum assigned. Suppose that A, owning a doubtful demand against D for $2000, assigns $iooo of this demand to E "for value received," the actual consideration being $500, and that the demand proves to be worth the full $2000. On the lien theory, E would recover $500. In fact, nothing more appearing, it is believed that E would ordinarily recover $1000.52 On the lien theory, not only should the partial assignee's recovery be limited to the amount of the debt secured, but he should recover up to that amount whatever happens to impair the value of the chose in action. Suppose that A owns a demand against D for $2ooo, that he assigns $Iooo of this demand to E "for value received," the actual consideration being $iooo, and that D becomes insolvent and able to pay only fifty cents on the dollar. On the lien theory, E should nevertheless recover $iooo. In fact, nothing more appearing, it is believed that E would ordinarily recover only $500.1
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While a partial assignment may be and not infrequently is made for the purpose of security, and hence gives rise to an equitable lien or charge, this appears to be by no means its most common use. More often than otherwise, it is believed, a partial assignment is intended and actually operates in equity as an executed transfer of an undivided interest in the chose in action.
If a partial assignment of an existing chose in action is neither an executory contract, a power of attorney, nor a trust, but an executed transfer of an equitable interest in the chose, and if it is as unqualified and complete a transfer as it is possible to make of this particular kind of property, then, whether it is intended to transfer a lien upon the chose or an undivided fractional interest therein, it is submitted that there is no reason why it may not pass as well by gift as by sale. There are dicta opposed to this conclusion, but to date the present writer has found no case in which it is really held that such a gift will not be given effect. On the other hand, there are cases of a different sort, presenting somewhat similar problems, from which it is entirely plausible to argue a fortiori for giving effect to such a gift. If it is possible to make an irrevocable gift by parol of an undocumented chose in action, 54 it ought to be possible by order drawn upon an existing debt or demand to make an irrevocable gift of part of a chose in action. If it is possible to make -an irrevocable gift by assignment of an equitable interest in land or personalty, 55 it ought to be possible to make an irrevocable gift by assignment of part of a chose in action. If gratuitous declarations of trust are binding, 56 a fortiori, it would seem, gratuitous partial assignments ought to be binding.
It is believed, therefore, that an answer to the question propounded at the beginning of this paper may be summarized as follows :-An assignment of part of a chose in action which exists potentially or in possibility only requires consideration. Such an assignment operates .as an agreement and the usual principles of contract apply. An assignment of part of an existing chose, on the other hand, does not depend upon contract. Whether the assignee acquires a lien or a fractional interest, there is a transfer to him of an equitable property in the chose in action. And this equitable property in the chose, it is believed, may come to him by gift as well as by purchase.
"No doubt a person by a transaction inter vivos may give to . nother an equitable, as well as a legal estate, in property, without consideration, and if the conveyance be executed, so as to pass the estate, a court of equity will support the title of the volunteer, and in the absence of fraud or imposition, will not permit the donor to revoke it, unless there be a clause reserving that right."
